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PIOEST: 
T h e  f a i l u r e  o f  Government p e r s o n n e l  to  
p r o v i d e  a n  i n d i v i d u a l  a n  o p p o r t u n i t y  to  
p a r t i c i p a t e  i n  a sho r t  term h e a l t h  p l a n  
d u r i n g  process o f  s e p a r a t i o n  from t h e  
Navy is n o t  a b a s i s  for t h e  Government 
t o  pay h i s  claim f o r  medical b i l l s  
i n c u r r e d  d u r i n g  t h e  p e r i o d  t h a t  he  would 
have  been c o v e r e d  by t h e  i n s u r a n c e ,  
s i n c e  t h e  U n i t e d  S t a t e s  is n o t  l i a b l e  
for t h e  e r r o n e o u s  ac t s  of its employees  
e v e n  though committed i n  t h e  perfor- 
mance of t h e i r  o f f i c i a l  d u t i e s .  

F e l i x  Saucedo, Jr . ,  r e q u e s t s  r e c o n s i d e r a t i o n  of our 
C l a i m s  Group‘s J u l y  16, 1984 d e n i a l  of h i s  claim f o r  payment 
of medical costs  h e  i n c u r r e d  w i t h i n  30 d a y s  a f t e r  h i s  
d i scharge  from t h e  Navy. T h e r e  is no a u t h o r i t y  f o r  payment 
of these cos ts  by t h e  Government.  

A f t e r  c o m p l e t i n g  a period of e n l i s t m e n t  Mr. Saucedo was 
separated from t h e  U n i t e d  S t a t e s  Navy o n  J u l y  29, 1983. 
During t h e  s e p a r a t i o n  p r o c e s s  h e  i n d i c a t e d  t h a t  h e  wished t o  
e n r o l l  i n  a n  i n s u r a n c e  program known a s  MAJORCARE 90. 
MAJORCARE 90 is a commercial s h o r t  term h e a l t h  i n s u r a n c e  
p l a n  for s e p a r a t e d  s e r v i c e  members and t h e i r  d e p e n d e n t s  
p r o v i d e d  by M u t u a l  of Omaha. Navy i n s t r u c t i o n s  require t h a t  
a l l  Navy p e r s o n n e l  b e i n g  separated from t h e  s e r v i c e  be 
informed o f  t h e  a v a i l a b i l i t y  o f  t h e  p l a n .  See NAVMILPERSCOM 
INSTRUCTION 1760.1A, 17 March 1983. The p l a n  is n o t  Govern- 
ment i n s u r a n c e  b u t  p u r e l y  commercial i n s u r a n c e  which separa- 
t i n g  members may par t ic ipa te  i n  for  t he i r  p r o t e c t i o n  d u r i n g  
t h e  f i r s t  90 d a y s  a f t e r  s e p a r a t i o n .  

I n  order to  p a r t i c i p a t e  i n  t h e  p l a n ,  i n d i v i d u a l s  m u s t  
e n r o l l  by f i l l i n g  o u t  a n  a p p l i c a t i o n  and p a y i n g  t h e  required 
premium. T h e  premium is  p a i d  s o l e l y  by t h e  i n d i v i d u a l  who 
is b e i n g  s e p a r a t e d  and is p a i d  to  M u t u a l  o f  Omaha. 

T h e  Navy is n o t  required to  p r o v i d e  any  h e a l t h  care 
p l a n  for those i n d i v i d u a l s  b e i n g  separated and t h e  Navy does 
n o t  e n d o r s e  t h e  p l a n .  Al though t h e  Navy f o r w a r d s  t h e  a p p l i -  
c a t i o n  and payment t o  Mutual  o f  Omaha, a l l  matters r e g a r d i n g  
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c o v e r a g e  and b e n e f i t s  unde r  t h e  p l a n  m u s t  be d i rec ted  t o  
Mutual  of Omaha and p a r t i c i p a t i o n  i n  t h e  p l a n  is s t r i c t l y  a 
p r i v a t e  ag reemen t  be tween t h e  p a r t i c i p a n t  and Mutual  of 
Omaha. 

I n  s p i t e  of M r .  S a u c e d o ' s  i n d i c a t i o n  t h a t  h e  wished  to  
p a r t i c i p a t e  i n  t h e  p l a n ,  h e  a p p a r e n t l y  d i d  n o t  f i l l  o u t  t h e  
r e q u i r e d  a p p l i c a t i o n  form and d i d  n o t  pay  t h e  r e q u i r e d  
premium. S i n c e  b o t h  are r e q u i r e d  i n  order t o  p a r t i c i p a t e  i n  
t h e  p l a n ,  M r .  Saucedo was n e v e r  c o v e r e d  unde r  MAJORCARE 90. 

On August  1 9 ,  1983,  M r .  Saucedo was i n v o l v e d  i n  a 
m o t o r c y c l e  a c c i d e n t  and required medical t r e a t m e n t .  The 
a c c i d e n t  o c c u r r e d  w i t h i n  t h e  p e r i o d  h e  would have  been  
c o v e r e d  by MAJORCARE 90 had h i s  a p p l i c a t i o n  and payment been  
p r o p e r l y  processed. M r .  Saucedo  a l leges  t h a t  he  was n o t  
i n c l u d e d  i n  t h e  p l a n  due  t o  t h e  n e g l i g e n c e  o f  t h e  p e r s o n n e l  
w.ho processed h i s  s e p a r a t i o n .  H e  a r g u e s  t h a t ,  b u t  f o r  t h e  
n e g l i g e n c e  o f  t h e  Navy, t h e  medical b i l l s  would have  been  
p a i d  unde r  t h e  p l a n  a n d ,  t h e r e f o r e ,  t h e  medical b i l l s  s h o u l d  
be paid by t h e  Navy. 

A s  p o i n t e d  o u t  above ,  MAJORCARE 90 is a p r i v a t e  h e a l t h  
care p l a n  o f f e r e d  t o  separated i n d i v i d u a l s  by Mutual  of 
Omaha. A l though  t h e  Navy i n f o r m s  i n d i v i d u a l s  of t h e  a v a i l -  
a b i l i t y  of t h e  h e a l t h  p l a n  upon s e p a r a t i o n ,  i t  h a s  no d u t y  
to  p r o v i d e  separated members w i t h  h e a l t h  care or t o  e n s u r e  
c o v e r a g e  u n d e r  t h e  p l a n .  F u r t h e r ,  there is no s t a t u t o r y  
a u t h o r i t y  which would allow payment o f  M r .  S a u c e d o ' s  medical 
b i l l s  from appropriated f u n d s .  

T h u s ,  e v e n  i f  Mr. S a u c e d o ' s  f a i l u r e  t o  pa r t i c ipa t e  and 
o b t a i n  b e n e f i t s  u n d e r  t h e  p l a n  had been  d u e  t o  t h e  n e g l i -  
g e n c e  o f  Government p e r s o n n e l ,  t h e r e  is no legal basis €or 
payment of h i s  claim. I t  h a s  l o n g  been  h e l d  t h a t ,  i n  t h e  
a b s e n c e  of s p e c i f i c  s t a t u t o r y  a u t h o r i t y ,  t h e  U n i t e d  S ta tes  
is n o t  l i a b l e  fo r  t h e  n e g l i g e n t  or e r r o n e o u s  ac t s  of its 
o f f i c e r s ,  a g e n t s  or  employees ,  e v e n  though  committed i n  t h e  
p e r f o r m a n c e  of t h e i r  o f f i c i a l  d u t i e s .  56 Comp. Gen. 943,  
950 ( 1 9 7 7 ) ,  and cases cited t h e r e i n .  A c c o r d i n g l y ,  our 
C l a i m s  G r o u p ' s  s e t t l e m e n t  of J u l y  16 ,  1984,  is s u s t a i n e d .  
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